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RESPONDENT’S BRIEF

Issue
Has Hines failed to establish that the district court abused its discretion by imposing a
unified sentence of seven years, with one and one-half years fixed, upon his guilty plea to
possession of methamphetamine?

Hines Has Failed To Establish That The District Court Abused Its Sentencing Discretion
Hines pled guilty to possession of methamphetamine and the district court imposed a
unified sentence of seven years, with one and one-half years fixed. (R., pp.170-73.) Hines filed
a notice of appeal timely from the judgment of conviction. (R., pp.175-77.)
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Hines asserts his sentence is excessive in light of his amenability towards treatment,
acceptance of responsibility, and remorse. (Appellant’s brief, pp.3-6.) The record supports the
sentence imposed.
When evaluating whether a sentence is excessive, the court considers the entire length of
the sentence under an abuse of discretion standard. State v. McIntosh, 160 Idaho 1, 8, 368 P.3d
621, 628 (2016); State v. Stevens, 146 Idaho 139, 148, 191 P.3d 217, 226 (2008). It is presumed
that the fixed portion of the sentence will be the defendant’s probable term of confinement. State
v. Oliver, 144 Idaho 722, 726, 170 P.3d 687, 391 (2007). Where a sentence is within statutory
limits, the appellant bears the burden of demonstrating that it is a clear abuse of discretion.
McIntosh, 160 Idaho at 8, 368 P.3d at 628 (citations omitted). To carry this burden the appellant
must show the sentence is excessive under any reasonable view of the facts. Id. A sentence is
reasonable if it appears necessary to accomplish the primary objective of protecting society and
to achieve any or all of the related goals of deterrence, rehabilitation, or retribution. Id. The
district court has the discretion to weigh those objectives and give them differing weights when
deciding upon the sentence. Id. at 9, 368 P.3d at 629; State v. Moore, 131 Idaho 814, 825, 965
P.2d 174, 185 (1998) (court did not abuse its discretion in concluding that the objectives of
punishment, deterrence and protection of society outweighed the need for rehabilitation). “In
deference to the trial judge, this Court will not substitute its view of a reasonable sentence where
reasonable minds might differ.” McIntosh, 160 Idaho at 8, 368 P.3d at 628 (quoting Stevens,
146 Idaho at 148-49, 191 P.3d at 226-27). Furthermore, “[a] sentence fixed within the limits
prescribed by the statute will ordinarily not be considered an abuse of discretion by the trial
court.” Id. (quoting State v. Nice, 103 Idaho 89, 90, 645 P.2d 323, 324 (1982)).
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The maximum prison sentence for possession of methamphetamine is seven years. I.C. §
37-2732(c)(1). The district court imposed a unified sentence of seven years, with one and onehalf years fixed, which falls within the statutory guidelines. (R., p.171.) Furthermore, Hines’s
sentence is appropriate in light of his extensive and violent criminal history, ongoing substance
abuse, and high risk to reoffend.
Hines reported that he was first arrested around the age of 12, and was on juvenile
probation before 16 years of age. (PSI.14. 1) Hines also reported that at the age of 16 he spent
one year at Youth Services Center in St. Anthony, Idaho. (PSI, p.14.) Hines has continued his
criminal offending as an adult and has amassed five felony convictions for possession of a
controlled substance with the intent to manufacture or deliver, possession of a controlled
substance, battery – domestic violence, and two counts of burglary. (PSI, pp.4-13.) Hines also
has 19 misdemeanor convictions for battery, domestic battery, battery – domestic violence,
possession of a controlled substance, trespass, fail to stop – damage accident/leave scene,
resisting or obstructing officers, malicious injury to property, disturbing the peace, false
information provided to an officer, no contact order violation, driver’s license – fail to purchase
or invalid, driver’s license or commercial driver’s license violation, possession of a controlled
substance – marijuana, two counts of DUI, and three counts of driving without privileges. (PSI,
pp.5-14.) Hines’ history is also replete with many varied charges that were dismissed. (PSI,
pp.4-14.) Hines has also shown that court-ordered treatment programs and incarceration have
failed to deter him from his criminal thinking as he has violated probation and parole multiple
times, been on the retained jurisdiction program three times, and has been incarcerated multiple
times. (PSI, p.15.)
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Treatment opportunities have also failed to deter his substance abuse issues. Hines
reported that he began drinking alcohol at the age of 10 and has been a heavy drinker “off and
on” his entire life. (PSI, pp.20-21.) Hines reported that he began to abuse substances at the age
of 10, and has since used marijuana, cocaine, hallucinogens, designer stimulants, and
methamphetamine. (PSI, p.20.) Methamphetamine is Hines’ drug of choice and he admitted to
using it intravenously on a daily basis before being arrested for the current offense. Hines admits
that drug use has caused problems in his life, but has failed to rehabilitate despite participating in
nine residential programs. (PSI, p.21.) Hines’ acceptance of responsibility and remorse do not
outweigh his violent criminal history nor his failure to rehabilitate while in the community.
At the sentencing hearing, the district court articulated the correct legal standards
applicable to its decision and addressed Hines’ extensive criminal history, participation in nine
treatment programs, and his high risk to reoffend. (1/29/18 Tr., p.18, L.1 – p.20, L.22.) Hines’
sentence is appropriate in light of his continued criminal behavior, high risk to reoffend,
substance abuse and failure to rehabilitate. The state submits that Hines has failed to establish an
abuse of discretion for reasons more fully set forth in the attached excerpt of the sentencing
hearing transcript, which the state adopts as its argument on appeal. (Appendix A.)

1

PSI page numbers correspond with the page numbers of the electronic file “PSI, 1-172018.pdf.”
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Conclusion
The state respectfully requests this Court to affirm Hines’ conviction and sentence.

DATED this 14th day of September, 2018.

__/s/_Kenneth K. Jorgensen_________
KENNETH K. JORGENSEN
Deputy Attorney General

ALICIA HYMAS
Paralegal
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I HEREBY CERTIFY that I have this 14th day of September, 2018, served a true and
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iCourt File and Serve:
JENNY C. SWINFORD
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documents@sapd.state.id.us.

__/s/_ Kenneth K. Jorgensen __________
KENNETH K. JORGENSEN
Deputy Attorney General
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1

THE COURT :

Mr . Hines , based upon your plea of

2

guilty , it is the judgment of the Court that you are

3

guilty of the crime of possession of a controlled

4

substance (methamphetamine) .

5

I ' ve gone through your record, as set forth i n

6

the presentence report .

7

misdemeanor convictions .

8

conviction .

This was your sixth felony

You ' ve had probation and parole violations .

The PSI recommends incarcerati on .

9

10
11

It shows that you have 25

The substance abuse evaluation indicates that
you ' re in need of level 3 . 5 inpatient treatment .

12

And the mental health assessment indicates

13

that you are in need -- t hat you do have serious mental

14

illness and mental health needs that do need to be

15

addressed .
I wanted to go back and ask you -- now I can ' t

16

17

find it .

18

done , like , nine different programs .

I think she indicated in here that you had

19

THE DEFENDANT :

20

THE COURT :

I ' ve done a lot , yes .

Okay .

Tell me what substance abuse

21

and mental health programs that you ' ve actually been

22

involved with .

23

24
25

THE DEFENDANT :

I ' ve done, like, four different

inpat i ent trea tments since 1984 .
THE COURT:

I was in one in 1984 .

Okay .
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THE DEFENDANT :

1

And then I was in several since

2

then .

3

She counted all three of my riders .

4

And so those -- I think she counted all of them.

And then I ' ve done -- I haven ' t done anything

5

for mental heal th stuff, other than I just -- li ke, I

6

went into District 7 .

7

stuff for them .

8

different doctors and getting on medication and really

9

struggled with those , mainly because t he medication that

I haven ' t done any kind of formal

I ' ve tried working with a couple of

10

they put me on -- when I ended up going to jail, they

11

take me off of it .

12
13
14

So

and so I think that ' s it .

And I think she counted two of the outpati ent
treatments that I ' ve done .
THE COURT :

Okay .

Well , in addition to that

15

information and the s t atements of you here t oday and

16

those of Mr . Chandler , I've reviewed the objecti ves of

17

criminal punishment .

18

society, deterrence , rehabili tat ion, and punishment .

19

Those i ncl ude protection of

I ' ve also considered the criteria under Idaho

20

Code 19- 2521 rela t ive to the ques t ion of whether I

21

should place you on probati on or confine you to prison .

22

You ' re 47 years of age .

23

Your LSI score is a 38 .

24
25

That does put you in

the high- risk category .
Based on all of the circumstances , it is the
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1

judgment of this Court that you be sentenced to the

2

Idaho Department of Corrections for a fixed and

3

determinate period of one and a half years, followed by

4

five and a half years

5

one and a half , nor more than seven .

i n other words , not less than

6

You ' re fined the amount of $2 , 000 .

7

Court costs are $285 . 50 .

8

There was a motion for the State f or

9

10

reimbursement for the forensic testing in t he amount of
$100 .

11

Do you have any objection to t hat request?

12

THE DEFENDANT :

13

THE COURT :

No .

You ' ll be ordered to pay -- reimburse

14

the county for the lab forensic testing in the amount of

15

$100 .

16

17
18

You ' re ordered to provide a DNA sample and
t humbprint to the State , pursuant to statute .
Based on all of the circumstances and your

19

history and prior performance , I don ' t think you 're a

20

candidate for probation, Mr . Hines , at this point .

21

I ' m going to simply impose the sentence, and I ' m not

22

going to do another retained jurisdicti on .

23

So

Pursuant to the plea agreement , Counts II of

24

the Information is hereby dismissed .

25

violator is also dismissed .

The pe rsistent

APPENDIX A – Page 3

